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I. INTRODUCTION 

This appeal challenges the superior court’s failure to award 

costs of proof pursuant to Code of Civil Procedure section 

2033.420 to Appellant Aaron Samsky after he prevailed in an 

uninsured motorist arbitration against Respondent State Farm 

Mutual Automobile Insurance Company.  (All further statutory 

references are to the Code of Civil Procedure unless otherwise 

indicated.)  Mr. Samsky sought the costs of proving eight specific 

matters State Farm refused to admit prior to trial.  An award of 

costs of proof was mandatory in these circumstances, unless 

State Farm had a reasonable ground to believe it would prevail or 

some other good reason for failing to admit.  (§ 2033.420, subd. 

(b).) 

The superior court concluded that the record before it did 

not show that those grounds existed.  But in a clear error of law, 

it denied Mr. Samsky’s motion because it mistakenly concluded 

that Mr. Samsky bore the burden of proving a negative: that 

State Farm did not have grounds constituting an exception to the 

otherwise mandatory award under the costs of proof statute. 

The superior court got it backwards.  Cost shifting is 

mandatory absent proof of an exception: “[t]he court shall make 

https://www.westlaw.com/Document/N3484A5801C7511D98B20BAEBE4E9EDDE/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N3484A5801C7511D98B20BAEBE4E9EDDE/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N3484A5801C7511D98B20BAEBE4E9EDDE/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N3484A5801C7511D98B20BAEBE4E9EDDE/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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this order unless it finds any of the following. . . .”  (§ 2033.420, 

subd. (b).)  The court abused its discretion both by interpreting 

section 2033.420 as requiring Mr. Samsky to prove no exception 

applied and by denying the cost award despite not finding that 

any exception applied.  This Court should reverse and remand 

with instructions to award Mr. Samsky’s costs of proof. 

II. STATEMENT OF APPEALABILITY 

The superior court confirmed the arbitration award but 

denied Mr. Samsky’s motion for costs of proof on Oct. 31, 2018.  

(Appellant’s Appendix [“AA”] 357-60.)  Judgment was entered on 

Nov. 8, 2018. (AA 354.) Mr. Samsky filed his notice of appeal on 

Nov. 15, 2018 (AA 355-62), well within the statutory period. (§ 

904.1, subd. (a)(1), § 906; Cal. Rules of Court, rule 8.104(a)(1).)   

III. RELEVANT FACTS AND PROCEDURAL BACKGROUND 

A. Mr. Samsky is Injured in Two Automobile 
Accidents but State Farm Denies His 
Underinsured Motorist Claims  

This matter arose out of two automobile accidents.  (AA 5-

6.)  On July 27, 2015, Mr. Samsky was rear-ended and suffered 

various injuries, including a concussion and an ulnar nerve injury 

to his left wrist.  (AA 83, 184.)  He was rear-ended a second time, 

on Sept. 10, 2015.  (AA 196.) 

https://www.westlaw.com/Document/N3484A5801C7511D98B20BAEBE4E9EDDE/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N3484A5801C7511D98B20BAEBE4E9EDDE/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N3484A5801C7511D98B20BAEBE4E9EDDE/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://1.next.westlaw.com/Document/N6BD3CF20975F11E7A0BDF604276717F5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Category)&userEnteredCitation=CCP+904.1
https://1.next.westlaw.com/Document/N6BD3CF20975F11E7A0BDF604276717F5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Category)&userEnteredCitation=CCP+904.1
https://1.next.westlaw.com/Document/N847408408D7011D8A785F88B1CCF3D4B/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=CCP+906
https://www.westlaw.com/Document/N32340270C56D11DE80338D5CA6E8AFDC/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Mr. Samsky settled with both responsible drivers for their 

policy limits ($15,000 on each occasion), and then made claims 

against his own insurer, State Farm, under his Underinsured 

Motorist coverage for additional damages caused by each of the 

two accidents.  (AA 175-76.)  State Farm declined Mr. Samsky’s 

claims, and the matter proceeded to arbitration under Insurance 

Code section 11580.2, subdivision (f). 

The parties chose an arbitrator to adjudicate their dispute.  

(AA 15.)  Shortly before trial on the arbitration began, State 

Farm agreed to pay the second accident claim in full, so trial 

proceeded on the first accident claim only.  (AA 176.) 

B. The Requests for Admission 

On March 1, 2018, Mr. Samsky served his first set of 

Requests for Admission (“RFAs”) on State Farm.  (AA 103-11.)  

On April 6th, State Farm served unverified responses containing 

substantive answers to some but not all of the RFAs, including 

those related to Mr. Samsky’s head injury, discussed below.  (AA 

113-34.)  After a successful motion to compel, on May 29th (about 

a week before trial began), State Farm served amended responses 

either admitting or denying various requests it had not admitted 

https://www.westlaw.com/Document/N686DE4A0312E11DA8093EEF8E1C23116/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N686DE4A0312E11DA8093EEF8E1C23116/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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or denied in its April 6th responses, including the ulnar nerve 

and comparative fault RFAs at issue here.  (AA 137-58.)  

As relevant here, State Farm refused to admit (and, indeed, 

denied) the following matters related to the first accident: 

• that Mr. Samsky suffered a concussion as a 

result of the accident; 

• that the accident was a substantial factor in 

causing Mr. Samsky’s concussion; 

• that Mr. Samsky suffered a traumatic brain 

injury as a result of the accident; 

• that the accident was a substantial factor in 

causing Samsky’s traumatic brain injury; 

• that Mr. Samsky suffered ulnar neuropraxias 

(a nerve injury to the wrist) as a result of the 

accident; 

• that the accident was a substantial factor in 

causing Mr. Samsky’s ulnar neuropraxias; 

• that Samsky was not negligent in connection 

with the accident; and 

• that Samsky’s negligence was not a substantial 

factor in causing the accident. 
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(AA 104-05, 108, 114-17, 120, 132-33, 140-41, 155-56.)  

Mr. Samsky had no choice but to proceed to prove these 

matters at trial, at great expense.  (AA 38-41 at ¶¶ 14-15, 17-28; 

AA 201-09.)  Over the course of the arbitration proceedings and 

through conclusion of trial, Mr. Samsky was put to the burden 

and cost of proving the RFAs which State Farm denied, including 

retaining experts for the purpose and defending and taking 

depositions of State Farm’s experts on these topics. (AA 38 at ¶ 

14.) 

C. Mr. Samsky Proves His Injuries and Lack of 
Negligence at Trial 

Beginning on June 5th, the trial took place over three days 

in June and July 2018.  On Sept. 11th, the arbitrator issued his 

(amended) award in favor of Mr. Samsky, finding that the 

damages caused by the underinsured motorist for the first rear-

end collision totaled $64,491.63.  (AA  5-8.)   

On the comparative fault issue (RFAs Nos. 37, 39), the 

arbitrator found “no evidence to suggest that [Mr. Samsky] was 

in any way responsible for the accident of July 27, 2015, and the 

issue of liability is decided in his favor.”  (AA 5.) 
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On the injury-related causation issues (RFAs Nos. 1-2, 5-6, 

13-14), the arbitrator found the testimony of State Farm’s 

medical experts “not believable”: 

[State Farm] had Doctors Woo and Gupta 
testify. They indicated that repetitive use 
caused his wrist injury and sleep apnea was 
responsible for concussion-type complaints[.] 
The testimony of [State Farm’s] doctors that 
two injuries came about at the same time as 
the accident but were related to sleep apnea 
and repetitive use of the wrist is not 
believable.  That is too much in the realm of 
coincidence, especially when Claimant never 
complained of sleep apnea o[r] pain in the 
wrist due to repetitive usage.  

(AA 6.)  The arbitrator went on to award all of Mr. Samsky’s 

medical bills incurred after the July accident but before the 

September accident, including for his head and wrist injury 

treatment.  (AA 6-8.)   

D. The Arbitrator Declines Jurisdiction to Hear 
Mr. Samsky’s Costs of Proof Motion 

Following the arbitration award, Mr. Samsky informed the 

arbitrator of his intention to move post-trial for his costs of proof.  

(AA 52.)  Despite the arbitrator’s earlier statement on the record 

that he would “retain jurisdiction,” State Farm persuaded the 

arbitrator that “the correct venue for any post-arbitration 

proceeding is the Superior Court.”  (AA 44.) 
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E. The Motion for Costs of Proof and the Superior 
Court’s Order  

Shortly thereafter, Mr. Samsky petitioned the superior 

court for confirmation of the arbitration award, asked for entry of 

judgment on that award in his favor, and moved for his costs of 

proof.  (AA 1-214.)  

Mr. Samsky requested costs of proof pursuant to section 

2033.420 on the following three subjects covered by the RFAs set 

forth above: (1) that Mr. Samsky was not at fault for the July 

rear-ender (RFA Nos. 37 & 39); (2) that he suffered a concussion 

as a result of the July rear-ender (RFA Nos. 1-2, 5-6); and (3) that 

he suffered an ulnar nerve (wrist) injury as a result of the July 

rear-ender (RFA Nos. 13-14).  (AA 25.) 

In support, Mr. Samsky submitted a counsel declaration 

together with 14 exhibits, including excerpts of (1) Mr. Samsky’s 

trial testimony (AA 60-65 [Ex. B]); (2) the trial testimony of his 

accident reconstructionist expert (AA 70-72 [Ex. C]); (3) the trial 

testimony of State Farm’s accident reconstructionist expert (AA 

73-75 [Ex. C]); (4) the trial testimony of Mr. Samsky’s neurologist 

(AA 81-83 [Ex. D]); (5) the trial testimony of State Farm’s 

neurologist (AA 84-90 [Ex. D]); (6) the trial testimony of State 

https://www.westlaw.com/Document/N3484A5801C7511D98B20BAEBE4E9EDDE/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N3484A5801C7511D98B20BAEBE4E9EDDE/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Farm’s orthopedic surgeon expert (AA 91-93 [Ex. D]); and (7) the 

deposition testimony of Mr. Samsky’s hand and wrist medical 

expert (AA 99-100 [Ex. E]).   

Mr. Samsky also submitted the relevant RFAs and 

responses (AA 103-58 [Exs. F-H]); the parties’ respective 

arbitration briefs (AA 160-82 [Ex. I]); his doctor’s neurological 

evaluation done before the Sept. accident (AA 184-87 [Ex. J]); and 

that same doctor’s re-evaluation of his wrist-related symptoms, 

also done before the September accident (AA 189-93 [Ex. K]); the 

Amended Arbitration Award (AA 195-99 [Ex. L]); and itemized 

breakdowns of the costs and fees he requested (AA 201-12 [Exs. 

M & N]). 

Mr. Samsky argued that he was entitled to seek relief in 

the superior court because the arbitrator had refused (at State 

Farm’s urging) to retain jurisdiction to rule on the subject, that 

State Farm denied the truth of the RFAs in issue and that even 

though the burden was on State Farm to prove that it fell within 

one of the applicable statutory exceptions, it did not and the facts 

adduced at trial and before, as acknowledged in the arbitrator’s 

award, demonstrated that State Farm had no reasonable basis to 

believe (and did not actually believe) it would prevail on the 
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comparative fault and causation issues.  (AA 31-34.)  Mr. Samsky 

sought $172,511.94 in costs of proof.  (AA 34-35.) 

In opposition, State Farm argued that there was evidence 

of comparative fault and that the arbitrator did not find in Mr. 

Samsky’s favor on the causation of injury issues and therefore it 

was reasonable for State Farm to deny the RFAs.  (AA 250-54.)  

On the subject of comparative fault, State Farm proffered (1) an 

inadmissible, unsworn out-of-court third-party witness statement 

taken by another insurer and never independently verified by it 

(AA 280-91); (2) an accident reconstruction diagram (AA 270-78) 

with no supporting (foundational) testimony; and (3) excerpts of 

Mr. Samsky’s trial testimony (AA 260).  State Farm also argued 

that Mr. Samsky’s counsel’s rates were unreasonably high.  (AA 

255.)   

In reply, Mr. Samsky argued that State Farm had not 

satisfied its burden under the statute to come within one of the 

enumerated exceptions to a cost of proof award.  (AA 299-301.)  

Specifically, the out-of-court inadmissible statement taken by 

another insurer, the diagram of Mr. Samsky’s reconstruction 

expert, and Mr. Samsky’s out-of-context trial testimony did not 

provide State Farm good cause to believe it would prevail on and 
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prove Samsky’s fault.  (AA 301.)  On the causation issue, Mr. 

Samsky pointed out that the arbitrator made a specific award of 

damages for medical costs associated with the head and wrist 

injuries State Farm denied were caused by the July rear-ender.  

(AA 301.) 

On Oct. 25th, the court below heard the matter.  The 

court’s primary concern at oral argument was that, because the 

case was not tried to it, it was not in as good a position as the 

arbitrator to evaluate State Farm’s basis for denial.  (Reporter’s 

Transcript [“RT”] 3-8.)  The court took the matter under 

submission without addressing any of the substantive issues on 

the costs of proof motion.  (RT 1-23.) 

The court subsequently issued a written order denying the 

motion for costs of proof.  (AA 347-51.)  The court first reasoned 

that section 2033.420 required consideration of the responding 

party’s knowledge at the time the denials were made.  (AA 349.)  

Perhaps overlooking that half of these denials were made only a 

week before trial, the court concluded that the parties’ discussion 

of the trial evidence did not speak to that question.  (AA 350.)  

The court found that it was unable to determine whether any of 

the exceptions in section 2033.420, subdivision (b) applied based 
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on what it viewed as an inadequate record.  (AA 349-50.)  The 

court also noted again its belief that the arbitrator should have 

decided this matter.  (AA 350.) 

Unable to find from the record that one of the statutory 

exceptions applied, the court should have granted the motion. (§ 

2033.420, subd. (b).)  Instead, it erroneously concluded that Mr. 

Samsky had “the ‘burden of proof’ or, perhaps more accurately, of 

‘persuasion’ in connection with this motion” and “failed to 

properly address the only salient issues” and thus denied the 

motion.  (AA 350.)  The court rejected Mr. Samsky’s correct 

argument that State Farm had the obligation to prove an 

exception applied to avoid cost shifting, asserting that it was 

improper for Mr. Samsky to cite “secondary sources such as the 

California Practice Guide as authority.”  (AA 351.)  

The court otherwise confirmed the arbitration award, 

entered judgment, and this appeal followed. 

IV. LEGAL ARGUMENT 

A. Standard of Review 

The determination of whether costs of proof should be 

awarded is reviewed for abuse of discretion.  (Grace v. 

https://1.next.westlaw.com/Document/N3484A5801C7511D98B20BAEBE4E9EDDE/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=CCP+2033.420
https://1.next.westlaw.com/Document/N3484A5801C7511D98B20BAEBE4E9EDDE/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=CCP+2033.420
https://www.westlaw.com/Document/Ie6e3a0d05bf911e5ba1adf5ea8bc3a3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4041_555
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Mansourian (2015) 240 Cal.App.4th 523, 525 [192 Cal.Rptr.3d 

551].)  “Reversal is required where there is no reasonable basis 

for the ruling or when the trial court has applied the wrong test 

to determine if the statutory requirements were satisfied.”  

(Flannery v. California Highway Patrol (1998) 61 Cal.App.4th 

629, 634 [71 Cal.Rptr.2d 632].)   

“The abuse of discretion standard is not a unified standard; 

the deference it calls for varies according to the aspect of a court’s 

ruling under review.  The trial court’s . . . conclusions of law are 

reviewed de novo . . .”  (Haraguchi v. Superior Court (2008) 43 

Cal.4th 706, 711-712 [76 Cal.Rptr.3d 250, 182 P.3d 579] [fns. 

omitted]; see also People ex rel. Lockyer v. Shamrock Foods Co. 

(2000) 24 Cal.4th 415, 432 [101 Cal.Rptr.2d 200, 11 P.3d 956] 

[interpretation of statute is question of law resolved de novo].)  

Misinterpretation or misapplication of the law is a per se abuse of 

discretion.  (In re M.W. (2018) 26 Cal.App.5th 921, 931 [237 

Cal.Rptr.3d 540].) 
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B. The Superior Court Misconstrued Section 
2033.420’s Mandatory Cost Shifting Provisions 

 
1. Section 2033.420 Requires an Award of 

Costs Unless an Exception to the Rule is 
Proven 

 
“When a party propounds requests for admission of the 

truth of certain facts and the responding party denies the 

requests, if the propounding party proves the truth of those facts 

at trial, he or she may seek an award of the reasonable costs and 

attorney fees incurred in proving those facts.”  (Grace, supra, 240 

Cal.App.4th at 529.)  The language of the Code is crystal clear 

about when a party is entitled to costs: 

If a party fails to admit the genuineness of any 
document or the truth of any matter when 
requested to do so under this chapter, and if 
the party requesting that admission thereafter 
proves the genuineness of that document or the 
truth of that matter, the party requesting the 
admission may move the court for an order 
requiring the party to whom the request was 
directed to pay the reasonable expenses 
incurred in making that proof, including 
reasonable attorney’s fees. 

(§ 2033.420, subd. (a).)  

Section 2033.420, subdivision (b) provides that an award is 

mandatory unless the trial court makes specific findings 

justifying denial: 

https://www.westlaw.com/Document/Ie6e3a0d05bf911e5ba1adf5ea8bc3a3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4041_529
https://www.westlaw.com/Document/Ie6e3a0d05bf911e5ba1adf5ea8bc3a3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4041_529
https://1.next.westlaw.com/Document/N3484A5801C7511D98B20BAEBE4E9EDDE/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=CCP+2033.420
https://1.next.westlaw.com/Document/N3484A5801C7511D98B20BAEBE4E9EDDE/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=CCP+2033.420
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The court shall make this order unless it finds 
any of the following: 

(1) An objection to the request was 
sustained or a response to it was waived 
under Section 2033.290. 

(2) The admission sought was of no 
substantial importance. 

(3) The party failing to make the admission 
had reasonable ground to believe that that 
party would prevail on the matter. 

(4) There was other good reason for the 
failure to admit. 

(§ 2033.420, subd. (b).)   

Courts have repeatedly and consistently confirmed that a 

trial court must award these costs where section 2033.420, 

subdivision (a) is satisfied unless it makes the findings allowed by 

subdivision (b).  (Grace, supra, 240 Cal.App.4th at p. 526; Brooks 

v. American Broadcasting Co. (1986) 179 Cal.App.3d 500, 508 

[224 Cal.Rptr. 838]; Haseltine v. Haseltine (1962) 203 Cal.App.2d 

48, 60 [21 Cal.Rptr. 238].)  

2. The Superior Court Misinterpreted 
section 2033.420 as Requiring Mr. Samsky 
to Prove an Exception Was Not Met 

Despite the statute’s clear language requiring costs to be 

awarded unless an exception is proven, the superior court denied 

costs because it found Mr. Samsky did not disprove the existence 
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of an exception.  That is the opposite of what section 2033.420 

provides.  And no case has ever even hinted that the party 

seeking costs must somehow prove a negative about the 

reasonableness of its opponent’s denials.   

The only logical interpretation of section 2033.420 is that 

the party seeking to avoid costs must justify its failures to admit.  

As the leading treatise on California Civil Procedure explains:  

the responding party may avoid shifting of 
costs and expenses by establishing that it had a 
reasonable basis for believing it would prevail 
on the issue at time of trial, and relied thereon 
in denying the RFA[.]  The responding party 
must show that at the time of denial, it held a 
reasonably entertained (i.e., based on 
admissible evidence) good faith belief that it 
would prevail on the issue at trial . . .  Shifting 
of costs and expenses under § 2033.420 may be 
avoided by proving there was ‘other good 
reason’ for failing to admit the RFA.  

(Weil & Brown, Cal. Practice Guide: Civil Procedure Before Trial 

(The Rutter Group 2018) ¶¶ 8:1408, 1411, emphasis omitted; see 

also Cal. Civ. Ctrm. Hbook. & Desktop Ref. (2018 ed.) § 25:29 

[“The court is required to make a cost of proof award unless the 

https://1.next.westlaw.com/Document/I6f88219523ea11e59a3df93fc9165f32/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=%28sc.Search%29
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responding party shows any of the following [listing 

exceptions].”].)1 

While no published case has found it necessary to describe 

this process as placing a “burden of proof” on the responding 

party, that is the only logical interpretation to be given to the 

statutory language, the statute’s structure, and the numerous 

cases requiring cost awards where the respondent fails to 

demonstrate the requisite good cause—not to mention the 

common-sense notion that the responding party is in the best 

position to explain its state of mind (i.e., “belief”) and any cause 

supporting it.   

For example, in Grace v. Mansourian, supra, 240 

Cal.App.4th at p. 530, personal injury plaintiffs sought 

admissions that the defendant motorist failed to stop at a red 

light, that his conduct was negligent, and that it caused the 

accident.  The defendant denied the requests and relied on his 

own belief that the light was yellow as providing a reasonable 

                                                           
1 As noted above, the superior court inexplicably chided Mr. 
Samsky’s citation of these widely accepted authorities as 
“improper.”  (AA 351.)  California Rule of Court, rule 3.1113(b) 
allows the citation of secondary authority and Weil & Brown is 
widely accepted as authority by the courts of this State. 
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basis for him to believe that he would prevail at trial.  (Id. at pp. 

530-31.) 

In reversing the trial court’s order denying the motion for 

costs, the reviewing court focused on defendants’ argument that 

“belief was sufficient to support their denial” and found that it 

was not.  (Id. at p. 531.)  The court unmistakably placed the 

burden on defendants to prove that they had a reasonable ground 

to believe they would prevail on the issue, not on plaintiffs to 

prove that defendants did not have a reasonable ground to 

believe they would prevail. 

Similarly in Wimberly v. Derby Cycle (1997) 56 Cal.App.4th 

618 [65 Cal.Rptr.2d 532] the court reversed the denial of attorney 

fees and costs under section 2033.420’s predecessor statute 

because the reasons the responding party proffered for its 

denials—information it received from its non-designated expert 

and in deposition testimony of the propounding party’s expert 

witness—did not “provide reasonable grounds for denying the 

requested admissions.”  (Id. at pp. 636-38.)  That court also 

correctly placed the burden on the responding party to prove that 

it had reasonable grounds for denying the requested admissions. 

https://www.westlaw.com/Document/Ie6e3a0d05bf911e5ba1adf5ea8bc3a3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4041_530
https://www.westlaw.com/Document/Ie6e3a0d05bf911e5ba1adf5ea8bc3a3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4041_530
https://www.westlaw.com/Document/Ie6e3a0d05bf911e5ba1adf5ea8bc3a3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4041_531
https://www.westlaw.com/Document/I3ea9cefbfab911d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I3ea9cefbfab911d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I3ea9cefbfab911d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4041_636


24 
  

There is neither a statutory nor case law basis for the 

superior court’s assertion that Mr. Samsky somehow had a 

burden to disprove State Farm’s good cause for denying these 

RFAs.  That assertion is also contrary to the guidance of the 

State’s leading treatise as well as its courtroom handbook.  The 

court’s misinterpretation of section 2033.240, and consequent 

denial of Mr. Samsky’s motion for costs, was therefore an abuse 

of discretion and must be reversed. 

C. The Superior Court Abused Its Discretion by 
Denying Costs Despite Not Finding That Any of 
The Section 2033.420, Subdivision (b) 
Exceptions Were Met 

The superior court’s order was also an abuse of discretion 

because it did not find that any of the section 2033.420, 

subdivision (b) exceptions were met, and yet it did not award 

costs.  The statute is clear: “The court shall make this order 

unless it finds any of the following….” (§ 2033.420, subd. (b).) 

State Farm did not dispute in the superior court that it 

“fail[ed] to admit . . . the truth” of the eight RFAs at issue “when 

requested to do so.”  (AA 114-17, 140-41, 154-56.)  Nor can there 

be any bona fide dispute that Mr. Samsky proved these matters. 

https://1.next.westlaw.com/Document/N3484A5801C7511D98B20BAEBE4E9EDDE/View/FullText.html?navigationPath=%2FFoldering%2Fv3%2Fbconlon14%2Fhistory%2Fitems%2FdocumentNavigation%2F101845e5-640b-481a-9cc4-96ae3943ad3e%2FGK68v%60Io7lx6M%60lro1EH20cMHIywTTI3HrBjUb3OYaQkQOhuzqJl8CNGQh6HhQykbjBj6pNYxHyROaTRfzjFF5rK8ja4aB0N&listSource=Foldering&list=historyDocuments&rank=4&sessionScopeId=62d56d998e27a76bbf1047ea5f399ef0b8ca5ef624bddffed1909d2d4e328b5e&originationContext=MyResearchHistoryAll&transitionType=MyResearchHistoryItem&contextData=%28oc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0


25 
  

RFA 37 and 39 sought an admission that Mr. Samsky was 

not negligent in causing the July rear-ender. (AA 108.)  The 

arbitrator expressly found he was not. (AA 5.)  The other RFAs at 

issue sought admissions that Mr. Samsky suffered various 

injuries (a concussion, traumatic brain injury, and ulnar 

neuropraxias).  (AA 104-05.)  The arbitrator found that he did 

and awarded Mr. Samsky the cost of all medical care for these 

conditions.  (AA 7-8.)  

Mr. Samsky thus satisfied all of the requirements of section 

2033.420, subdivision (a), and was entitled to costs of proof, 

including his fees.  That is, unless the superior court made one of 

the subdivision (b) findings.  But the court did not do that.  It 

made no finding about the basis for State Farm’s denials.  

Indeed, it expressly stated that the record did not permit it to 

make any such findings.  (AA 349-51.)  

As a matter of law, then, the superior court was required to 

award costs because it did not make any of the findings specified 

in section 2033.420, subdivision (b).  Its failure to do so was an 

abuse of discretion and must be reversed. 
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D. In All Events the Record Would Not Support A 
Finding That Any of The Section 2033.420, 
Subdivision (b) Exceptions Were Met 

Under the circumstances, the proper remedy for the court’s 

error is to remand with instructions to award Mr. Samsky’s costs 

and to determine the proper amount of such costs.  While in some 

cases a remand for further exercise of discretion on entitlement 

would be appropriate, here the record demonstrates—as the 

superior court itself found—no basis for making the findings 

necessary to deny costs. 

 To escape liability for costs of proof, “the responding party 

must show that at the time of denial, it held a reasonably 

entertained (i.e., based on admissible evidence) good faith belief 

that it would prevail on the issue at trial.” (Weil & Brown, Cal. 

Practice Guide, supra, at ¶ 8:1408.)  “A reasonably entertained 

good faith belief” requires “more than a hope or a roll of the dice.”  

(Grace, supra, 240 Cal.App.4th at p. 532.)    

On the comparative fault issue, State Farm’s theory was 

that Mr. Samsky rear-ended the car ahead of him before he was 

rear-ended.  But State Farm provided no admissible evidence to 

show that it had a “reasonable ground” to believe that it would 

prevail on its unsupported theory.   
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State Farm proffered: (1) an obviously inadmissible 

unsworn third-party witness statement taken by another insurer 

and never independently verified by State Farm (AA 280-91); (2) 

a diagram prepared by Mr. Samsky’s accident reconstruction and 

biomechanics expert Jai Singh—who testified in support of that 

same diagram that “there is absolutely no evidence in terms of 

physical evidence that supports the case of [Samsky’s vehicle] 

hitting the [vehicle in front of him] before [his vehicle] gets rear-

ended” (AA 270-78, 316); and (3) a misleading excerpt of Mr. 

Samsky’s trial testimony which, in context, reveals that he did 

not recall hitting the vehicle in front of him and that any minor 

damage to the front of the vehicle pre-dated the accident. (AA 

260, 325-26.) 

State Farm’s underwhelming proffer on the cost of proof 

motion also failed to include any testimony or report from its own 

accident reconstruction expert.  That, together with the 

arbitrator’s determination that there was “no evidence to suggest 

that Mr. Samsky was in any way responsible for the accident,” 

demonstrate conclusively that State Farm had nothing 

admissible to support its denial of the comparative fault RFAs at 

the time it denied them and therefore no ground to believe it 
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would prevail at trial on the issue, let alone a “reasonable 

ground.”  (Grace, supra, 240 Cal.App.4th at p. 532 [“defendant’s 

perception that he entered the intersection on a yellow light was 

not a reasonable basis to believe they would prevail”].) 

Further, actually believing an unsupported or heavily 

contradicted alternate theory of reality is not “good reason” to 

deny requests for admission under subsection (4) of the costs of 

proof statute.  (Laabs v. City of Victorville (2008) 163 Cal.App.4th 

1242, 1276 [78 Cal.Rptr.3d 372].)  The actual belief must be 

“reasonably entertained” and “held [in] good faith.’” (Id. [quoting 

Brooks v. American Broadcasting Co., supra, 179 Cal.App.3d at p. 

511].)   

But State Farm did not even proffer the existence of the 

actual belief of anyone on this subject, let alone that any such 

belief (assuming it held it) would have been reasonable or held in 

good faith.  That omission speaks volumes. 

The same was true of the concussion and ulnar nerve 

issues.  Here, State Farm proffered no evidence at all—including 

any testimony or report from its two discredited experts (whom 

the arbitrator found were “not believable”)—to support a finding 
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of cause to avoid a cost of proof award.  Instead, it simply argued 

that Mr. Samsky did not prevail on those subjects.  (AA 254.)   

But the arbitrator made a specific award of damages for 

medical costs associated with the head and wrist injuries State 

Farm denied were caused by the July accident.  (AA 7.)  The 

arbitrator would not have awarded these expenses but for 

determining that the July accident caused these injuries.   

The arbitrator’s failure to state the finding explicitly in the 

award or to award the policy limit does not mean the causation of 

the injuries were not proved at trial.  They were.  More to the 

point, the superior court assumed that they were.  (AA 349-51.) 

Nor can State Farm find any refuge in the argument that it 

had different information on either subject when it made these 

denials than it had at trial.  State Farm’s denials were made nine 

weeks and one week (respectively) before trial—the causation 

RFAs were denied only two days before State Farm submitted its 

arbitration brief summarizing its evidence.  (AA 134, 157, 182.)   

Moreover, State Farm had all or substantially all of Mr. 

Samsky’s medical information since Sept. 2017—long before it 

was asked to admit or deny the cause of Mr. Samsky’s injuries.  

For example, on the wrist injury issue, State Farm knew of Dr. 
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Regev’s 2015 reports; Dr. Shayer’s deposition testimony (taken on 

May 21, 2018) (prior to the denial); the substance of Mr. Samsky’s 

trial testimony; and its own expert’s far-fetched (“not believable”) 

opinion when it denied the RFAs, as demonstrated in its 

arbitration brief filed two days later.  (AA 180-82.) 

The record contains no evidence whatsoever that State 

Farm’s knowledge changed between the time it made the 

challenged denials and the trial.  This was not a case where later 

discovery contradicted early-stage denials.  Moreover, State Farm 

never changed its position; it stuck to its denials through trial.  

(AA 5-7, 175-82.)   

State Farm failed to show any statutory basis to deny Mr. 

Samsky his costs of proof.  And once it decided that it could not 

make any of the requisite statutory findings to deny costs, the 

superior court should have awarded them. 

V. CONCLUSION 

This case presents precisely the circumstance section 

2033.420 is intended to cover.  State Farm refused to admit Mr. 

Samsky’s injuries or that he was not negligent.   
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Mr. Samsky proved otherwise.  As such, State Farm had 

the burden, but failed, to demonstrate that it had any reasonable 

basis in admissible evidence for failing to admit those matters.   

Given this record, and particularly the superior court’s 

conclusion that the record did not provide sufficient evidence to 

make the required findings to deny costs, this matter should be 

reversed and remanded with instructions to grant Mr. Samsky’s 

motion and to consider the proper amount of costs of proof to be 

awarded to him.  That award should include costs on this appeal. 

Dated:  January 17, 2019 

Respectfully submitted, 
 
 
By /s/ Nicholas A. Carlin   
 Nicholas A. Carlin 

David M. Given 
 Brian S. Conlon 
 Attorneys for Appellant 
 Aaron Samsky 
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