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I. INTRODUCTION 

This case is a dispute between the cult-rock band FAITH NO MORE 

and its individual members (collectively, “Plaintiffs” or the “Band”) and a 

small record label, Manifesto Records, Inc. and its principal Evan S. Cohen.  

Manifesto and Cohen are being sued for intentional interference with 

contractual relations because they intentionally persuaded the Band’s 

former singer, Charles Mosley III, to assign them rights in 2014 which 

Mosley had already released to the Band in a 1989 settlement agreement.  

This was no accident; Cohen was Mosley’s lawyer in 1989 and knew 

perfectly well that the agreement he engineered with Mosley in 2014 

interfered with the Band’s rights under the Band’s 1989 agreement with 

Mosley (which Cohen himself negotiated as Mosley’s lawyer). 

Manifesto and Cohen have attempted to divert attention from their 

2014 misdealings by filing an anti-SLAPP motion and arguing that they are 

being sued for distributing the Band’s music and their distribution of that 

music is an act of speech protected by the First Amendment and the anti-

SLAPP statute.  The trial court was not fooled:  As it found, Manifesto and 

Cohen are being sued for interfering with the 1989 settlement agreement by 

entering into the 2014 agreement.  Plaintiffs’ claim against these defendants 

thus “arises from [these] two business contracts” and the Band and its 
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music “play a merely incidental role as part of the factual backdrop of the 

claim.”  (JA 198.) 

Cohen and Manifesto’s Opening Brief merely repeats the 

mischaracterization of Plaintiffs’ claims that they attempted below.  

Plaintiffs’ intentional interference claim does not arise out of protected 

activity, but instead out of Manifesto and Cohen’s interference with the 

1989 agreement between the Band and Mosley when they obtained their 

conflicting 2014 agreement with Mosley.  That those agreements concerned 

distributing the Band’s music forms no part of the claim, and is simply 

incidental background.  The anti-SLAPP motion thus failed the first prong 

of anti-SLAPP analysis and was properly denied. 

Even if, however, this Court somehow found that the first anti-

SLAPP prong was satisfied, the evidence before it plainly shows that 

Plaintiffs’ claim has merit.  The intentional interference with contract claim 

is not preempted by copyright law because its elements – knowledge of and 

improper intentional interference with a valid contract – go well beyond the 

rights protected by the Copyright Act.   Thus, even if the trial court had 

reached prong two, the anti-SLAPP motion would have been denied. 

There is nothing complicated here.  Cohen, on behalf of Manifesto, 

intentionally purchased rights from Mosley that Cohen knew Mosley had 

already transferred to the Band 25 years earlier.  That those rights involve 
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music is irrelevant and does not somehow convert Cohen and Manifesto’s 

deliberate tortious decision to interfere with the Band’s rights under the 

1989 contract into an act of protected speech or “copying” governed by the 

Copyright Act.  The Court should affirm the trial court’s denial of Cohen 

and Manifesto’s anti-SLAPP motion and award Plaintiffs their fees and 

costs on appeal. 

II. PLAINTIFFS’ STATEMENT OF THE ISSUES 

First, as found by the trial court, does Plaintiffs’ intentional 

interference with contractual relations cause of action “arise from” matters 

other than “protected activity” under the anti-SLAPP statute? 

Second, if the trial court erred in that finding, do Plaintiffs 

nonetheless satisfy their burden of showing that their interference cause of 

action has minimal merit? 

III. RELEVANT FACTUAL BACKGROUND AND 
 PROCEDURAL HISTORY 

 A. FACTUAL BACKGROUND 

  1. Early Band History 

The band FAITH NO MORE formed in 1983, coalescing around 

three core members, plaintiffs Gould (bass), Bottum (keyboard) and Bordin 

(drums); sometime shortly thereafter, defendant Mosley (vocals) and non-

party James Martin (guitar) joined the group.  (JA 94 at ¶¶ 4-6.) 
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From its inception, the Band operated as a general partnership, 

agreeing to share all profits equally and to make all business decisions via 

the partnership by majority rule.  (JA 94 at ¶ 7.)  At that time, the Band 

partnership owned, controlled or exclusively administered all rights in and 

to the Band’s output, including the Band’s early recordings.  (Id.) 

In 1985, the Band released its first album We Care A Lot (the 

“Album”).  (JA 94 at ¶ 8.)  The Band’s members treated the Album as a 

partnership asset.  (JA 94 at ¶ 9.) 

The Album was an artistic success and earned some commercial 

traction, but it was less successful than the Band’s subsequent albums.  (JA 

95 at ¶ 10.)  Before the Band recorded and released those albums, Mosley 

left the Band and was replaced by plaintiff Patton.  (JA 95 at ¶ 11.) 

  2. The Settlement Agreement 

In July 1988, Mosley filed a lawsuit, with defendant Cohen as his 

lawyer, over the circumstances of his departure from the Band.  (JA 95 at ¶ 

12; JA 100-10.)  In June 1989, the parties settled that lawsuit by entering 

into a written settlement agreement and release (the “Settlement 

Agreement”).  (JA 95 at ¶ 13; the “Settlement Agreement” itself is 

reproduced in the JA at 17-23 & 112-18, all future citations to that 

document will be to “SA.”)   



 

11 

 

Cohen represented Mosley in the negotiations leading to the 

Settlement Agreement and signed it as Mosley’s attorney, attesting as 

follows: 

 I am a licensed attorney at law, and I hereby represent 
and declare that I have fully explained this Settlement 
Agreement and Release to my client, Charles Mosley, 
III, who in turn acknowledged to me an understanding 
of this document and the legal effect thereof. 
 

(SA at p. 6.)  Cohen continued to serve as Mosley’s attorney at all relevant 

times thereafter.  (JA 90 at ¶ 4.) 

The essence of the Settlement Agreement, as pertinent here, can be 

distilled to the following: 

 Mosley dismissed his lawsuit with prejudice, and the parties 

mutually released all claims against one another (SA at 

¶¶ 2.1, 2.2 & 2.4); 

 Mosley acknowledged that the Band could “continue to carry 

on the business of ‘Faith No More’ under its current name 

and in its present business form” and providing that “[a]ny 

such right, title and interest of [Mosley], if any, in the assets, 

goodwill, partnership and partnership name ‘Faith No More’ 

now and in the future is hereby irrevocably waived and 

relinquished, and irrevocably assigned, transferred and set 
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over to . . . the remaining members of [the Band]” (SA at 

¶ 2.2); 

 Mosley promised “not to use the name ‘Faith No More’ in 

any manner or for any purpose whatsoever, including, but not 

limited to, on any front cover of any album, cassette, or 

compact disc, or any other recording medium (‘phonorecord’) 

or in any advertising for any such phonorecord, and . . . not to 

authorize, license or permit anyone to use the name ‘Faith No 

More’ in any manner or for any purpose whatsoever” (SA at 

¶ 2.3); and 

 Mosley acknowledged that his only “continuing” interest in 

the Album was his “one-fifth (1/5) [share] of the record 

royalties from the master recordings embodied on [the 

Album] which is presently distributed by Mordam Records” 

(SA at ¶ 2.7). 

  3. Dealings in the Album Up to the Manifesto   
   “Assignment” Agreement 

From 1985 to 1996, the Band partnership authorized several releases 

of the Album here and abroad.  (JA 95 at ¶ 14.)  At all times, the Band 

partnership dealt in all aspects pertaining to the Album, making these 

commercial arrangements, receiving all income derived therefrom, and 
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accounting for and distributing the proceeds from those arrangements 

accordingly, including to Mosley.  (JA 95 at ¶ 15.) 

Over the next 20-odd years and up to the present, the Band 

partnership authorized the release of the title song and biggest hit from the 

Album, We Care A Lot, in various recorded versions.  (JA 95 at ¶ 16.)  At 

no time during the 25-year period from the Settlement Agreement up to the 

date of his 2014 agreement with Manifesto did Mosley release or deal, or 

authorize anyone else to release or deal, in any aspect of the Album or in 

any of its constituent tracks.  (JA 95 at ¶ 17.) 

  4. The Band Plays On 

FAITH NO MORE’s popularity peaked in 1989-90 with the release 

of its hit single, Epic.  (JA 96 at ¶ 24.)  Martin, the guitarist, eventually left 

the Band and its partnership.  (JA 96 at ¶ 21.)  In 1998, the Band ceased 

performing and recording music together, but maintained its partnership 

and continued its ownership, management, and control of the Band’s assets, 

goodwill, and name.  (JA 96 at ¶ 22.) 

In 2009, the Band reformed and began touring again.  (JA 96 at 

¶ 23.)  In 2015, the Band released a studio album of new music and began 

spending time and money gathering material for a deluxe reissue of the 

Album.  (JA 96-97 at ¶¶ 23 & 29.) 
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  5. The Manifesto Agreement 

Unbeknownst to the Band or any of its members, in or around 

January 2014, Cohen and Manifesto entered into a written “master 

assignment” agreement with Mosley (the “Manifesto Agreement,” 

reproduced in the JA at 25-32, citations hereafter are to “MA”).  By the 

Manifesto Agreement, Mosley purported to assign in perpetuity all of 

Mosley’s rights to the Album and other Band assets to Manifesto.  (JA 7 at 

¶¶ 36-39; JA 90 at ¶ 4; JA 96 at ¶¶ 25-26; MA at ¶ 1.)  Mosley also 

purported to grant Manifesto “the non-exclusive right in perpetuity 

throughout the [World] to use and/or publish [the Band]’s name(s), 

trademark(s), service mark(s) and logo(s) . . . for purposes of advertising, 

promotion, and trade, in connection with any Masters, or any Phonorecords 

[of the Album] at any time derived therefrom, and any of Manifesto’s 

music-related business.”  (MA at ¶ 1(b).) 

The Manifesto Agreement provided that Manifesto pay Mosley 

$4,000 for this interest ($2,500 of which appears to be forgiveness of a loan 

[a typical lure to induce unsuspecting musicians to act against their 

interest]), together with a one-fifth share of future royalties, the rest of 

which was to be paid to “the other four members [of the Band in] equal 

amounts, directly.”  (JA 90 at ¶¶ 4-5; MA at ¶¶ 2-3.)  (Neither the Band nor 

any of its members – presumptive third-party beneficiaries of the Manifesto 
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Agreement – has ever received any such payments.  (JA 97 at ¶ 32.))  

Mosley warranted that he had “full right and authority to grant Manifesto 

all of the rights set forth in this agreement free and clear of any claims, 

rights and obligations.”  (MA at ¶ 12.) 

 The agreement included another provision:  Mosley acknowledged 

“that at various times in the past, Evan S. Cohen, the president of Manifesto 

has acted as [his] attorney.  However, with regard to this Agreement, Evan 

S. Cohen is not acting as [his] attorney.”  (MA at ¶ 21.)  Mosely, however, 

did not read that provision or the Manifesto Agreement before signing it.  

(JA 90 at ¶ 5.)  Mosley signed the Manifesto Agreement because he needed 

the money and trusted Cohen, who he thought was acting – as he always 

had – as his attorney.  (JA 90 at ¶¶ 4-5.)  Mosley did not know that Cohen 

was the President of Manifesto when he signed that agreement, did not 

have independent counsel and, if he knew what he knows now, would not 

have signed it.  (JA 90-91 at ¶ 5-6.)  

 B. PROCEDURAL HISTORY 

Plaintiffs filed this action alleging breach of contract (and breach of 

the covenant of good faith and fair dealing) against Mosley, and intentional 

interference with contractual relations against Manifesto and Cohen.  (JA 1-

38.)  Manifesto and Cohen then filed their Special Motion to Strike the 

claim against them under the anti-SLAPP statute.  (JA 39-41.)  Applying 
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the proper two-pronged anti-SLAPP standard, the trial court denied that 

motion, correctly finding that the claim does not arise from any protected 

activity:  

  Plaintiffs’ claim in [this] case does not arise from 
creative musical works or a matter of public interest 
concerning FNM.  It arises from two business 
contracts formed in 1989 and 2014:  Plaintiffs allege 
that Mosley released his rights to FNM in [the 
Settlement Agreement], and that Defendants entered 
into the [Manifesto Agreement] in deliberate disregard 
of the [Settlement Agreement] and Plaintiffs’ rights 
under that agreement.  While FNM and the “We Care a 
Lot” album are involved in Plaintiffs’ claim, they play 
a merely incidental role as part of the factual backdrop 
of the claim.  It is well settled that “The additional fact 
that protected activity may lurk in the background – 
and may explain why the rift between the parties arose 
in the first place – does not transform a dispute into a 
SLAPP suit.” 
 

(JA 198-99 (citations omitted).)  Because Cohen and Manifesto failed to 

meet the “arising from” burden, the trial court did not reach the “minimal” 

merits subject of the second prong of the anti-SLAPP standard.  (JA 199.)  

This appeal followed. 

IV. STANDARD OF REVIEW 

An order denying an anti-SLAPP motion is reviewed de novo.  

(Flatley v. Mauro (2006) 39 Cal.4th 299, 325-26 [46 Cal.Rptr.3d 606, 139 

P.3d 2].)   

Resolution of an anti-SLAPP motion involves a two-step analysis: 

“1) the defendant must establish that the challenged causes of action arise 

from protected activity; and 2) if the defendant makes this showing, the 
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burden shifts to the plaintiff to establish[] a probability of success on the 

merits.”  (JA 196 (citing Navellier v. Sletten (2002) 29 Cal.4th 82, 88 [124 

Cal.Rptr.2d 530, 52 P.3d 703]; Brenton v. Metabolife (2004) 116 

Cal.App.4th 679, 684 [10 Cal.Rptr.3d 702]); see also Baral v. Schnitt 

(2016) 1 Cal.5th 376, 384 [205 Cal.Rptr.3d 475, 376 P.3d 604] [same].) 

On an anti-SLAPP motion, courts must consider “the actual 

objective of the suit” and grant the motion only if “the true goal is to 

interfere with and burden defendant’s exercise of free speech and petition 

rights.”  (Foothills Townhome Ass’n v. Christiansen (1998) 65 Cal.App.4th 

688, 696 [76 Cal.Rptr.2d 516] [disapproved of in part on other grounds].) 

V. ARGUMENT 

 A. Plaintiffs’ Intentional Interference with Contractual  
  Relations Claim Does Not Arise from Protected Activity. 

Manifesto and Cohen argue, as they did in the trial court, that 

Plaintiffs’ intentional interference with contractual relations claim “arises 

from” their alleged protected activity of disseminating the Band’s music. 

(AOB 12-14.)  This argument completely misrepresents the claim against 

them.  Cohen and Manifesto are being sued for intentionally interfering 

with the 1989 Settlement Agreement – an agreement Cohen negotiated as 

Mosley’s lawyer – not for their subsequent distribution of the Band’s 

music. 
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  1. The First Anti-SLAPP Prong Requires the Action  
   be Based on Protected Activity. 

A defendant bringing an anti-SLAPP claim must establish that the 

challenged cause of action arises from protected activity.  (City of Cotati v. 

Cashman (2002) 29 Cal.4th 69, 76 [124 Cal.Rptr.2d 519, 52 P.3d 695].)  

“[T]he critical point is whether the plaintiff’s cause of action itself was 

based on an act in furtherance of the defendant’s right of petition or free 

speech.” (Id. at p. 78.)   

A claim does not “arise from” protected activity merely because that 

activity forms a factual backdrop to the claim, or even because the lawsuit 

was in response to or triggered by protected activity.  (City of Cotati, supra, 

859429 Cal.4th at pp. 77-78.)  A claim “arises from” protected activity if 

and only if the protected activity itself underlies that cause of action.  (Id. at 

p. 78.) 

The “principal thrust or gravamen of the claim” determines whether 

the anti-SLAPP statute applies in the first instance.  (Martinez v. Metabolife 

(2003) 113 Cal.App.4th 181, 188 [6 Cal.Rptr.3d 494] [emphasis in 

original].)  To make this determination, “the court shall consider the 

pleadings, and supporting and opposing affidavits stating the facts upon 

which the liability or defense is based.”  (Code Civ. Proc., § 425.16, subd. 

(b)(2).) 
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  2. Plaintiffs’ Claim Arises from the Two Agreements  
   in Issue, Not from Any Subsequent Action by  
   Manifesto. 

Cohen and Manifesto argue that the claim against them arises from 

their distribution of Plaintiffs’ music, and that such distribution (even if 

unauthorized) is protected conduct.  Even assuming that distribution of the 

Album by Manifesto is protected conduct, itself a dubious proposition 

(among other things, Cohen and Manifesto have abandoned any pretense 

that the song “We Care a Lot” is a matter of public concern because of its 

contents, JA 54 & 63), the intentional interference claim here does not arise 

from that conduct.   

The Complaint’s allegations are clear.  Plaintiffs’ claim arises from 

Cohen and Manifesto’s direct and willful interference with Plaintiffs’ 

contractual rights in the Settlement Agreement: 

  Cohen and his company Manifesto Records 
committed intentional acts designed to induce the 
breach or disruption of the Settlement Agreement by 
drafting, negotiating, and entering into the Manifesto 
Agreement with Defendant Cohen’s former client, 
Mosley, with full knowledge that the Manifesto 
Agreement by its very terms materially breached the 
Settlement Agreement, which Cohen also negotiated. 

  The Manifesto Agreement itself constitutes a material 
breach of the Settlement Agreement and a disruption 
in the contractual relationship between Mosley and 
Plaintiffs, insofar as Mosley asserts and assigns rights 
which he irrevocably relinquished in the Settlement 
Agreement, thereby breaching his agreement with 
Plaintiffs and disrupting his contractual relations with 
them. 
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  Manifesto Records and Cohen further disrupted the 
contractual relations between the parties under the 
Settlement Agreement by failing to inform Plaintiffs of 
the agreement or pay Plaintiffs what they are owed 
even under the illegal Manifesto Agreement. 

(JA 12-13 at ¶¶ 72-74.) 

These allegations are not based on – they don’t even mention – 

Manifesto’s distribution of the Album.  They exclusively arise in 

connection with conduct that preceded that distribution.  That conduct, as 

alleged, meets each of the five elements for a claim of intentional 

interference with contractual relations (PG&E v. Bear Stearns (1990) 50 

Cal.3d 1118, 1126 [279 Cal.Rptr. 1, 791 P.2d 587]): 

First, Plaintiffs have a valid contract between themselves and 

Mosley in the form of the Settlement Agreement.  (JA 5-6 at ¶¶ 23-31; JA 

95 at ¶ 13; SA.)  

Second, Cohen and Manifesto knew of the Settlement Agreement 

because Cohen negotiated it for Mosley and signed it.  (JA 5-6, 8, 12 at 

¶¶ 24, 40-41, 71; SA at p. 6.) 

Third, Cohen and Manifesto committed intentional acts designed to 

induce the breach or disruption of the contractual relationship and the 25-

year peace between the parties to the Settlement Agreement by drafting, 

negotiating, proposing, and entering into the Manifesto Agreement.  (JA 8, 

12 at ¶¶ 40-41, 72-74; JA 90 at ¶¶ 4-5; SA; MA.) 
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Fourth, the Manifesto Agreement constituted an actual breach and 

disruption of the contractual relationship between Plaintiffs and Mosley 

because the rights Mosley purported to convey in the Manifesto Agreement 

were the very rights he waived and relinquished or assigned over in the 

Settlement Agreement.  (JA 5-8, 12-13 at ¶¶ 23-31, 36-40, 73; SA; MA.) 

Fifth, Plaintiffs were (and continue to be) damaged as a result of 

Cohen and Manifesto’s intentional interference both financially and 

otherwise.  The Album’s value has been reduced in the marketplace, 

Plaintiffs have received no payment from Cohen and Manifesto, and they 

have suffered foreseeable distress upon learning of the Manifesto 

Agreement – not to mention that Cohen and Manifesto’s actions were in 

conscious disregard of Plaintiffs’ rights under the Settlement Agreement.  

(JA 8-9, 13 at ¶¶ 47, 49-50, 75-78; JA 97 at ¶¶ 29-32.)   

This claim does not arise from any protected “speech.”  (Cf. Kasky v. 

Nike (2002) 27 Cal.4th 939, 953 [119 Cal.Rptr.2d 296, 45 P.3d 243] 

[“commercial speech that is false or misleading is not entitled to First 

Amendment protection and may be prohibited entirely”] [internal quotation 

marks omitted].)  Plaintiffs’ interference cause of action arises from the 

non-protected, purely commercial activities of drafting, negotiating, and 

entering into private contracts by private parties.  (Kajima Engineering and 

Const. v. City of Los Angeles (2002) 95 Cal.App.4th 921, 929 [116 



 

22 

 

Cal.Rptr.2d 187] [denying anti-SLAPP motion because causes of action 

arose from “bidding and contracting practices, not from acts in furtherance 

of [party’s] right of petition or free speech.”].)   

As the trial court correctly found, that Manifesto and Cohen 

subsequently distributed the Album is relevant context; discovery of it may 

have even triggered Plaintiffs’ lawsuit.  (JA 96 at ¶¶ 25-26.)  But the claim 

does not arise from that distribution.  (JA 198-99 (quoting Episcopal 

Church Cases (2009) 45 Cal.4th 467, 478 [87 Cal.Rptr.3d 275, 198 P.3d 

66]); citing Baharian-Mehr v. Smith (2010) 189 Cal.App.4th 265, 272 [117 

Cal.Rptr.3d 153]; Gotterba v. Travolta (2014) 228 Cal.App.4th 35, 42 [175 

Cal.Rptr.3d 47]).)  

  3. Cohen and Manifesto Pose the Wrong Question on  
   Appeal and Provide this Court No Basis for   
   Reversal. 

Cohen and Manifesto avoid discussing their misconduct in 

connection with negotiating and entering into the Manifesto Agreement 

with Mosley.  Putting aside Cohen’s dubious ethical standing in his 

business dealings with his long-time (and vulnerable) client, Cohen and 

Manifesto had clear knowledge that entering into that agreement violated 

the Settlement Agreement.  (JA 90 at ¶¶ 4-5; SA at p. 6; MA at ¶ 21.)  

Instead of addressing those subjects head-on, Cohen and Manifesto 

posit three purported “errors” by the trial court in its prong-one analysis 
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under the anti-SLAPP statute.  None of these supposed errors merits 

reversal. 

   a. The trial court did not improperly determine 
    the merits of the underlying dispute. 

Defendants argue that the trial court’s “arising from” analysis 

engaged in a merit-based adjudication of whether Mosley had the right to 

transfer the property that the Manifesto Agreement purports to transfer.  

(AOB 15-16.)  The trial court did no such thing.   

The trial court did not make any adjudication of “who was ‘right’ 

and who was ‘wrong’,” or the lawfulness of Cohen and Manifesto’s 

conduct.  (JA 197-98 (prefacing discussion of facts with “the complaint 

alleges” and “Plaintiffs allege”).  If it had, there would be a judgment 

against them.  The trial court merely examined Plaintiffs’ allegations, as it 

was duty-bound to do, to determine the nature of the alleged intentional 

interference claim.  (JA 197-99.)   

The trial court relied on Plaintiffs’ allegations to determine whether 

Plaintiffs’ claim arose from an alleged interference with contract.  (JA 197-

99.)  That is not error; it is precisely what the statute requires the trial court 

to do.  (Code Civ. Proc., § 425.16, subd. (b)(2) [“the court shall consider 

the pleadings, and supporting and opposing affidavits stating the facts upon 

which the liability or defense is based.”]; City of Cotati, supra, 29 Cal.4th 

at p. 79.) 
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   b. No Doubt v. Activision does not support  
    reversal of the trial court. 

Cohen and Manifesto insist that private agreements can involve 

protected activities, citing No Doubt v. Activision (2011) 192 Cal.App.4th 

1018 [122 Cal.Rptr.3d 397].  That may be true in the abstract.  But it has 

nothing to do with whether the intentional interference claim here arises 

from protected activity.   

The facts and claims in No Doubt (as well as the other cases cited by 

Cohen and Manifesto for this proposition) demonstrate when claims “arise 

from” protected conduct, and none of it helps Cohen or Manifesto here.  In 

No Doubt, the band NO DOUBT contracted with Activision, the creator of 

the blockbuster video game Guitar Hero, to use the band members’ images 

in connection with a new video game it was developing called Band Hero.  

The band later sued Activision for, among other things, breach of contract 

as well as for statutory and common law violations of the band’s right of 

publicity and related unfair competition, on the basis that Activision’s use 

of the band members’ images in the game exceeded the scope of the 

parties’ agreement.   

Activision moved to strike the right of publicity and unfair 

competition claims because they arose from the protected artistic activity of 

creating the Band Hero video game.  (Activision did not specially move on 

the breach of contract claim.)  The court of appeals agreed that “the use of 
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NO DOUBT’s likenesses in the Band Hero videogame meets the first 

requirement of the anti-SLAPP statute” as to those claims, but denied the 

motion to strike on the second prong of the analysis.  (No Doubt, supra, 

192 Cal.App.4th at pp. 1027 & 1040.) 

Those facts bear no relationship to this case.  Here the tortious 

activity was the formation of the Manifesto Agreement in contravention of 

the Settlement Agreement.  It certainly was not any artistic creation on 

Manifesto’s part – the Band completed the Album decades ago and released 

it to the public long before Manifesto appeared with its offer to Mosley.  As 

the trial court recognized, “Plaintiffs’ claim in our case does not arise from 

creative musical works or a matter of public interest concerning [FAITH 

NO MORE].”  (JA 198.) 

There are other differences between that case and this one. 

Activision claimed a First Amendment right to use NO DOUBT’s images 

in a transformative manner in its new videogame.  (No Doubt, supra, 192 

Cal.App.4th at p. 1029.)  Here, Cohen and Manifesto do not claim that they 

added creatively to or transformed We Care a Lot in any way whatsoever or 

that they were even attempting to do so.  Their interest in the Album, such 

as it was, was commercial only – stated crassly, Cohen and Manifesto 

intended to turn a quick buck by taking advantage of Mosley’s financial 

condition and inducing him to breach his 1989 Settlement Agreement. 
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Cohen and Manifesto also whiff when they try to distinguish the 

other cases cited by the trial court where protected activity was incidental.  

(AOB 20-22.)  The relevance of these cases to this one is not their specific 

facts, i.e., whether they involve a dispute about property or a direct breach 

of contract between the parties.   

Instead, these cases all illustrate that claims do not arise out of 

protected activity just because there is some protected activity lurking in 

the factual background of the case.  Thus, in Episcopal Church, the court 

concluded that an action to recover church property did not arise from 

protected activity of disaffiliating with the church (even though the 

complaint alleged facts concerning that activity) because the action was in 

essence a property dispute.  (Episcopal Church, supra, 45 Cal.4th at 

pp. 476-78.) 

In Baharian-Mehr, the court concluded that an action arising from 

mismanagement and misuse of corporate funds did not arise from protected 

activity of hiring attorneys or filing lawsuits, despite four allegations 

relating to that protected activity.  (Baharian-Mehr, supra, 189 Cal.App.4th 

at pp. 272-73.)  In Gotterba, the court held that a declaratory relief action 

did not arise from constitutionally protected demand letters, but instead the 

validity of termination agreements, stating “Although the prelitigation 

letters may have triggered Gotterba’s complaint and may be evidence in 
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support of the complaint, they are not the basis of the complaint.”  

(Gotterba, supra, 228 Cal.App.4th at p. 42.)  All of these are cases, like this 

one, where the claim at issue arises from non-protected activity despite 

underlying facts involving some arguably protected conduct. 

The decision of the federal district court in Jordan-Benel v. 

Universal City Studios (C.D. Cal.) 2015 WL 3888149, demonstrates this 

settled distinction and is squarely on point here.  There, a screenwriter sued 

a movie studio and production companies for claims based on the use of his 

screenplay without permission or compensation.  Like here, defendants 

argued there that the action was a SLAPP because it arose from the creation 

and distribution of their movie.   

The court rejected that argument: 

  The Production Defendants’ argument would render 
every contract claim involving any form of creative 
activity subject to anti-SLAPP.  For example, it would 
allow a newspaper to bring an anti-SLAPP motion 
when a columnist brings suit seeking payment for an 
article already published by the newspaper.  Similarly, 
had Universal not paid DeMonaco for writing the 
shooting script and directing The Purge, his breach of 
contract claim would be subject to an anti-SLAPP 
motion merely because the product of the contract 
constituted First Amendment expression. 

  There may be First Amendment activity, and activity 
protected by anti-SLAPP involved, but the claim does 
not arise from that activity. 

(Id. at p. *6.) 
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Like the movie and script in Jordan-Benel, Plaintiffs’ recorded 

music is protected by the First Amendment.  But that does not mean that 

any action based on contracts concerning that music is a SLAPP suit.  

   c. Baral v. Schnitt does not change the first  
    prong of the anti-SLAPP analysis as applied  
    here. 

Finally, Defendants insist that there is a “new” anti-SLAPP standard 

requiring reversal, citing the Supreme Court’s recent decision in Baral v. 

Schnitt.  (AOB 22-24.)  Baral has no effect whatsoever on this appeal. 

First, Baral concerned the proper interpretation of the second step of 

the anti-SLAPP analysis.  The Supreme Court was addressing a split in the 

Courts of Appeal concerning how to deal, in applying step two of the anti-

SLAPP analysis, with a “mixed claim,” where the cause of action arose 

from both protected and unprotected conduct.  (Baral, supra, 1 Cal.5th at 

pp. 385-96 [prefacing discussion of Court of Appeal split with, “the 

question here arises at the second step of the analysis: What showing is 

required of a plaintiff with respect to a pleaded cause of action that includes 

allegations of both protected and unprotected activity?”].)  Baral did not 

address the first prong of the anti-SLAPP analysis at all.  Here, there is no 

need to reach the second step of the analysis because Plaintiffs’ claims do 

not arise, even partially, from protected conduct.  
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Second, Cohen and Manifesto misunderstand the result in Baral.  

The Supreme Court held that portions of a cause of action on which relief 

are sought can be struck even where there are other portions of a cause of 

action that arise from unprotected conduct.  (Baral, supra, 1 Cal.5th at 

pp. 392-93.)  The first step in the analysis remains that “the moving 

defendant bears the burden of identifying all allegations of protected 

activity, and the claims for relief supported by them.”  (Id. at p. 396.)  

Despite their reliance on Baral, Cohen and Manifesto have not identified 

the allegations of protected activity they seek to strike – either in their 

opening brief or below – nor could they show that the relief Plaintiffs seek 

is based on any protected activity.  Cohen and Manifesto did not seek to 

strike part of the intentional interference cause of action; they sought to 

strike the whole claim.   

Last, Baral reaffirmed that assertions “merely incidental” or 

“collateral” are not subject to section 425.16.  (Baral, supra, 1 Cal.5th at p. 

394 [“Allegations of protected activity that merely provide context, without 

supporting a claim for recovery, cannot be stricken under the anti-SLAPP 

statute.”] [citing Episcopal Church, supra, 45 Cal.4th at pp. 477-78; 

Wallace v. McCubbin (2011) 196 Cal.App.4th 1169, 1187 [128 Cal.Rptr.3d 

205] [disapproved on other grounds by Baral, supra, 1 Cal.5th at p. 396 & 

n.11]); Peregrine Funding v. Sheppard Mullin (2005) 133 Cal.App.4th 658, 
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672-73 [35 Cal.Rptr.3d 31]].)  That is precisely the analysis the trial court 

engaged in here. 

 B. Plaintiffs’ Intentional Interference Claim is Meritorious. 

As discussed above, the Court should affirm the trial court’s 

determination that Cohen and Manifesto’s anti-SLAPP motion failed on the 

“arising from” prong.  If it does not, the Court should affirm anyway 

because Plaintiffs’ intentional interference with contractual relations claim 

has minimal merit.  (Personal Court Reporters v. Rand (2012) 205 

Cal.App.4th 182, 188–89 [140 Cal.Rptr.3d 301] [“If the trial court's 

decision denying an anti-SLAPP motion is correct on any theory applicable 

to the case, we may affirm the order regardless of  the correctness of the 

grounds on which the lower court reached its conclusion.”].) 

Cohen and Manifesto’s only prong two argument is the assertion that 

the Copyright Act preempts any claim against it for intentionally interfering 

with the Settlement Agreement.  But copyright preemption does not apply 

to the type of interference claim raised here.  (MDY Indus. v. Blizzard 

Entm’t (9th Cir. 2010) 629 F.3d 928, 957, as amended on denial of reh’g 

(Feb. 17, 2011) [tortious interference with contractual relations not 

preempted by Copyright Act]; Altera v. Clear Logic (9th Cir. 2005) 424 

F.3d 1079, 1089-90 [intentional interference with contractual relations not 

preempted by Copyright Act].) 
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  1. Anti-SLAPP Prong Two Standard 

Only if Cohen and Manifesto satisfy their “arising from” burden 

need the Court reach the second step in the analysis and shift the burden to 

Plaintiffs to make a showing that their cause of action has minimal merit.  

(Hailston v. Martinez (2008) 169 Cal.App.4th 728, 735 [87 Cal.Rptr.3d 

347] [“The plaintiff need only establish that his or her claim has minimal 

merit to avoid being stricken as a SLAPP.”].)  “Precisely because the 

statute (1) permits early intervention in lawsuits alleging unmeritorious 

causes of action that implicate free speech concerns, and (2) limits 

opportunity to conduct discovery, the plaintiff’s burden of establishing a 

probability of prevailing is not high.”  (Overstock.com v. Gradient 

Analytics (2007) 151 Cal.App.4th 688, 699 [61 Cal.Rptr.3d 29].)  The 

appropriate inquiry is “whether the plaintiff has stated and substantiated a 

legally sufficient claim.”  (Mann v. Quality Old Time Service (2004) 120 

Cal.App.4th 90, 105 [15 Cal.Rptr.3d 215] [disapproved of on other grounds 

by Baral, supra, 1 Cal.5th at p. 396 & n.11].) 

At this stage, the Court does not “weigh credibility nor compare the 

weight of the evidence.”  (Flatley, supra, 39 Cal.4th at p. 326 [internal 

punctuation omitted].)  Instead, the Court must “accept as true the evidence 

favorable to the plaintiff and evaluate the defendant’s evidence only to 
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determine if it has defeated that submitted by the plaintiff as a matter of 

law.”  (Id. [internal citations and quotation marks omitted].) 

  2. The Ninth Circuit Has Repeatedly Held that   
   Intentional Interference with Contractual Relations 
   Claims are Not Preempted by Copyright Law. 

The Copyright Act preempts state law claims if and only if (1) the 

plaintiff’s work “come[s] within the subject matter of copyright” and (2) 

state law grants “legal or equitable rights that are equivalent to any of the 

exclusive rights within the general scope of copyright.”  (17 U.S.C. 

§ 301(a).)  The Copyright Act does not preempt state law remedies with 

respect to “activities violating legal or equitable rights that are not 

equivalent to any of the exclusive rights [of copyright].”  (17 U.S.C. 

§ 301(b)(3).) 

“If a state law claim includes an ‘extra element’ that makes the right 

asserted qualitatively different from those protected under the Copyright 

Act, the state law claim is not preempted by the Copyright Act.”  (Altera, 

supra, 424 F.3d at p. 1089.)  The Ninth Circuit recently stated that “we, 

along with our sister circuits, have long recognized that a contractually-

based claim generally possesses the extra element necessary to remove it 

from the ambit of the Copyright Act’s express preemption provision.”  

(Ryan v. Editions, Ltd. W. (9th Cir. 2015) 786 F.3d 754, 761; see also 

ProCD v. Zeidenberg (7th Cir. 1996) 86 F.3d 1447, 1454.) 
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The Ninth Circuit has twice addressed the issue of whether 

intentional interference with contractual relations claims are preempted by 

the Copyright Act and twice held that they are not.  (MDY, supra, 629 F.3d 

at pp. 957-58 [Arizona intentional interference with contractual relations 

claim not preempted]; Altera, supra, 424 F.3d at pp. 1089-90 [California 

intentional interference with contractual relations claim not preempted]; see 

also Summit Machine Tooling v. Victor CNC Sys. (9th Cir. 1993) 7 F.3d 

1434, 1442 [holding that claim for intentional interference with contract 

included requisite extra element and was therefore not preempted by federal 

law]; American Shooting Cntr. v. Sector Intern. (S.D. Cal.) 2015 WL 

1914924, at p. *5 & n.2 [citing Summit and noting that intentional 

interference claims are not preempted by Copyright Act].)  “In cases in 

which a third-party contractual relationship is alleged to have been 

disrupted by a defendant’s infringement of a copyright, ‘most courts have 

held that the Copyright Act does not preempt the enforcement of 

contractual rights.’”  (Brackett v. Hilton Hotels (N.D. Cal. 2008) 619 

F.Supp.2d. 810, 822 [quoting Altera, supra, 424 F.3d at p. 1089.].) 

Cohen and Manifesto assert that intentional interference with 

contractual relations claims are “routinely preempted,” yet they are able to 

cite only a single federal district court decision so-finding in either 
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California or the Ninth Circuit, Media.net Adver. v. NetSeer (N.D. Cal. 

2016) 156 F.Supp.3d 1052.   

Media.net is distinguishable on at least three grounds.  First, plaintiff 

there brought two copyright claims alongside its state law claims in federal 

court; here, Plaintiffs do not raise any copyright claims in their state court 

action.  Second, plaintiff there did not specify any “extra elements” 

precluding preemption; here, Plaintiffs identify several distinct extra 

elements alleged in their complaint (and identified below).  Third, the claim 

there was not based on defendant’s breach of contract, but was based on 

defendant “copying [plaintiff’s] registered HTML code in violation of 

Plaintiff’s copyright.”  (Id. at p. 1072.)  In contrast, here the claim is based 

on Cohen and Manifesto’s intentional interference with the Settlement 

Agreement, accomplished through the device of the Manifesto Agreement. 

The remaining cases relied upon by Cohen and Manifesto are either 

(1) out of circuit district court cases interpreting a different state’s law; (2) 

overruled or abrogated cases from other circuits, again interpreting different 

state’s laws; or (3) cases in which no intentional interference with 

contractual relations claim was raised.  Far from demonstrating that 

intentional interference with contractual relations claims are routinely 

preempted, these cases only demonstrate that in some jurisdictions some 

state law claims are sometimes preempted.  (United Nat. Maint. v. San 
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Diego Convention Ctr. (9th Cir. 2014) 766 F.3d 1002, 1007 [noting 

California law’s “sharp[] distinction” between torts of “intentional 

interference with prospective economic advantage” and “intentional 

interference with contractual relations”].) 

  3. Plaintiffs’ Intentional Interference with   
   Contractual Relations Claim Contains the   
   Requisite “Extra Elements.” 

Cohen and Manifesto’s interfering conduct contains the following 

“extra elements” alleged in the complaint:  (1) their inducement of Mosley 

to enter into the Manifesto Agreement and breach the Settlement 

Agreement, thereby disrupting the parties’ ongoing 25-year contractual 

relationship; (2) their use of the Band’s name and goodwill; (3) their failure 

to notify Plaintiffs of the Manifesto Agreement and subsequent distribution; 

and (4) their failure to account to and pay Plaintiffs under the Manifesto 

Agreement.  (JA 8 at ¶¶ 40-41, 44-45; JA 12-13 at ¶¶ 68-78; JA 90-91 at ¶¶ 

4-6.)  None of these factual elements are necessary to state a copyright 

infringement claim; the intentional interference claim seeks to vindicate 

contractual rights, distinct from rights protected by the Copyright Act.  

(Brackett, supra, 619 F.Supp.2d at p. 822.) 

Next, the elements for a claim of intentional interference with 

contractual relations are: “(1) valid contract between plaintiff and a third 

party; (2) defendant’s knowledge of this contract; (3) defendant’s 
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intentional acts designed to induce a breach or disruption of the contractual 

relationship; (4) actual breach or disruption of the contractual relationship; 

and (5) resulting damages.”  (PG&E, supra, 50 Cal.3d at p. 1126.)   

In essence, the first and fourth elements of an intentional 

interference with contractual relations claim are the first and second 

elements of a breach of contract claim, and therefore supply the additional 

elements of bargained-for exchange and promises (needed to prove the 

existence of a valid contract) which are qualitatively different than the 

rights protected under the Copyright Act, and need not be proved in a 

copyright infringement cause of action.  (MDY, supra, 629 F.3d at p. 957 

[“because contractual rights are not equivalent to the exclusive rights of 

copyright, the Copyright Act’s preemption clause usually does not affect 

private contracts”]; see also Montz v. Pilgrim Films (9th Cir. 2011) 649 

F.3d 975, 980.) 

Further, to prevail on their interference claim, Plaintiffs must 

demonstrate that Cohen and Manifesto had knowledge of their contract and 

committed intentional acts designed to induce a breach or disruption of the 

contractual relationship.  (PG&E, supra, 50 Cal.3d at p. 1126.)  Actual 

knowledge and intentional actions are not necessary to support a copyright 

infringement claim.  (CyberMedia v. Symantec (N.D. Cal. 1998) 19 
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F.Supp.2d 1070, 1079 [“Innocent intent generally is not a defense to 

copyright infringement.”].) 

Finally, under the circumstances, Plaintiffs are entitled to both 

emotional distress damages and punitive damages, but these types of 

damages are not allowed under the Copyright Act.  (See 17 U.S.C. § 504 

[authorizing only actual or statutory damages for copyright infringement]; 

Duff v. Engelberg (1965) 237 Cal.App.2d 505, 509 [47 Cal.Rptr. 114] 

[punitive damage award for intentional interference with contractual 

relations claim “was proper”]; Rest.2d Torts, § 774A [“One who is liable to 

another for interference with a contract . . . is liable for damages for  . . . (c) 

emotional distress or actual harm to reputation, if they are reasonably to be 

expected to result from the interference.”].) 

Cohen and Manifesto’s argument that these damages elements are 

not extra elements because they are not “routinely available” is irrelevant 

(AOB 39-40).  These damages are never available for copyright 

infringement; but they are available for Plaintiffs’ intentional interference 

claim as pled.   

Likewise, the argument that damages cannot be an extra element is 

belied by Cohen and Manifesto’s curious demonstration that some relief 

sought here is the same as some relief that could be sought in a copyright 

infringement action (AOB 37).  If similarity of possible relief matters then 
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dissimilarity of possible relief certainly should, especially when the inquiry 

is whether there is an “extra element” and not whether there are shared 

elements. 

 C. Plaintiffs Should Be Awarded Their Attorneys’ Fees for  
  This Appeal. 

The anti-SLAPP statute provides that where a court “finds that a 

special motion to strike is frivolous or is solely intended to cause 

unnecessary delay, the court shall award costs and reasonable attorney’s 

fees to a plaintiff prevailing on the motion, pursuant to Section 128.5.”  

(Code Civ. Proc., § 425.16, subd. (c)(1).)  Further, “Statutory authorization 

for the recovery of attorney fees incurred in trial court proceedings 

necessarily includes attorney fees incurred on appeal unless the statute 

specifically provides otherwise.”  (Imperial Bank v. Pim Elec. (1995) 33 

Cal.App.4th 540, 557 [39 Cal.Rptr.2d 432].)   

Plaintiffs respectfully submit that all of the above, their evidence – 

including the Agreements and the declarations of William Gould and 

Charles Mosley – as well as the trial court’s careful review of the foregoing 

and its express finding that Plaintiffs’ claim did not arise from any 

protected activity but arose form a business dispute, demonstrate that 

Cohen and Manifesto’s anti-SLAPP appeal is frivolous.   (Baharian-Mehr, 

supra, 189 Cal.App.4th at p. 275 [awarding attorney’s fees on appeal and 

stating, “Given the continuous flow of unambiguous case law in the past 
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decade, any reasonable attorney should be aware that a business dispute 

that simply mentions incidental protected activity is not subject to the anti-

SLAPP statute.”].)   

Cohen and Manifesto’s strategy of delaying this litigation via this 

appeal is undeniable.  Manifesto and Cohen’s demurrer – based exclusively 

on copyright preemption – was to be heard in the trial court in April 2016.  

(JA 215.)  If Cohen and Manifesto truly believed Plaintiffs’ claim was 

preempted they would have proceeded in the trial court and had an answer 

to whether their only defense has any merit (it does not) five months ago.  

Instead, they chose to appeal the denial of their anti-SLAPP motion and 

delay the case (and the hearing of their motion) indefinitely, all the while 

continuing to act under color of the Manifesto Agreement. 

Plaintiffs should therefore be awarded their fees for this appeal with 

the amount to be determined by the trial court. (City of Alhambra v. 

D'Ausilio (2011) 193 Cal.App.4th 1301, 1310 [123 Cal.Rptr.3d 142] 

[awarding fees on appeal, when defendant raises “no new permissible 

arguments that change the result”]; No Doubt, supra, 192 Cal.App.4th at 

p. 1040 [awarding attorneys’ fees to plaintiff on appeal despite defendant 

prevailing on first prong of anti-SLAPP analysis]; see also Varian Med. v. 

Delfino (2005) 35 Cal.4th 180, 196 [25 Cal.Rptr.3d 298, 100 P.3d 958] 

[because of risk of misuse of anti-SLAPP motions to delay meritorious 
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litigation or for other purely strategic purposes, courts should not hesitate to 

award attorney’s fees and costs to prevailing plaintiffs in anti-SLAPP 

motions].) 

VI. CONCLUSION 

For all the foregoing reasons, this Court should affirm the trial 

court’s order denying Cohen and Manifesto’s anti-SLAPP motion and 

award Plaintiffs their fees and costs for this appeal.  

 
Dated:  October 3, 2016 
 
    PHILLIPS, ERLEWINE, GIVEN & CARLIN LLP 
 
 
    By /s/ David M. Given    
          David M. Given 
                                                  Brian S. Conlon 
 
    Attorneys for Plaintiffs-Respondents 
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CRC 8.212(c)(2)(C) 

Attorney for 
Defendants/ Appellants 

Trial Judge 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Dated: October 3, 2016 

42 


	RESPONDENTS' BRIEF 
	Respondents' Brief
	Certificate of Interested Entities or Persons
	Table of Contents
	Table of Authorities
	I.  INTRODUCTION
	II.  PLAINTIFFS' STATEMENT OF THE ISSUES
	III.  RELEVANT FACTUAL BACKGROUND AND PROCEDURAL HISTORY
	A.  FACTUAL BACKGROUND
	1.  Early Band History 
	2.  The Settlement Agreement
	3.  Dealings in the Album Up to the Manifesto "Assignment" Agreement
	4.  The Band Plays On
	5.  The Manifesto Agreement

	B.  PROCEDURAL HISTORY

	IV.  STANDARD OF REVIEW
	V.  ARGUMENT
	A.  Plaintiffs' Intentional Interference with Contractual Relations Claim Does Not Arise from Protected Activity
	1.  The First Anti-SLAPP Prong Requires the Action be Based on Protected Activity
	2.  Plaintiffs' Claim Arises from the Two Agreements in Issue, Not from Any Subsequent Action by Manifesto
	3.  Cohen and Manifesto Pose the Wrong Question on Appeal and Provide this Court No Basis for Reversal
	a.  The trial court did not improperly determine the merits of the underlying dispute 
	b.  No Doubt v. Activision does not support reversal of the trial court
	c.  Baral v. Schnitt does not change the first prong of the anti-SLAPP analysis as applied here


	B.  Plaintiffs' Intentional Interference Claim is Meritorious
	1.   Anti-SLAPP Prong Two Standard
	2.  The Ninth Circuit Has Repeatedly Held That Intentionial Interference with Contractual Relations Claims are Not Preempted by Copyright Law
	3.  Plaintiffs' Intentional Interference with Contractual Relations Claim Contains the Requisite "Extra Elements"

	C.  Plaintiffs Should Be Awarded Their Attorneys' Fees for This Appeal

	VI.  CONCLUSION
	CERTIFICATE OF COMPLIANCE

	CERTIFICATE OF SERVICE

