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Winning Big Cases with 
Trial Simulations 

Illustration by Michael Carroll 

By Elliot Cahn 

IN 1980 lawyers for MCI Communica
tions Corporation prepared for the trial 
of their antitrust case against the Ameri
can Telephone & Telegraph Company in 
an unusual way. They presented the core 
of their case to groups of mock j urors on 
three successive nights and viewed the 
jurors' deliberations. On the first night 
the mock jurors were reluctant to en
force a ke y Federal Communications 
Commission rul ing favorable to MCI 's 
case and brought in a verdict for MCI of 
$100 mi ll ion . By the third nigh t MCI's 
attorneys , us ing the information 
gathered from the first two sessions , had 
modified their presentation enough so 
that the mock jurors no longer expressed 
any qualms about following the F.C.C. 
ruling , and the award rose to $900 mil
lion. 

August, 1983 • Volume 69 1073 



At the real trial the lawyers used what 
they had learned from the three nights to 
present the case. The real jury found for 
MCI on liability and awarded damages of 
$600 million, trebled by the court to a 
whopping $1.8 billion. 

The use of social science research to 
aid in the selection of jurors first was ex
plored in the trials of left-wing activists 
during the early 1970s. Late in the dec
ade attorneys began to turn to social sci
entists for help in presenting cases to 
juries , as well as in picking juries, and 
the trial simulation was added to the 
repertoire of preparation for important 
cases·. 

A trial simulation, or "mock trial" as it 
is often called, is a device in which 
litigators stage a version of a forthcoming 
trial before a carefully selected group of 
spectators and obtain from them useful 
feedback on how to present their case. 

Trial simulations are the analogue of 
the test-marketing campaigns that man
ufacturers routinely conduct before re
leasing a product , and it is no surprise 
that corporations were the first parties to 
embrace the concept of using this kind of 
"market research" in the litigation con
text. 

While publicity has focused on the use 
of elaborate simulations in huge cases , 
scaled-down simulations can be run and 
analyzed for as little as a few thousand 
dollars and are therefore practical in 

medium-sized cases as well. 

Accurate demographics 
Ideally a mock jury's characteristics 

will resemble the demographic char-
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actenstics of the pool from which the 
jury in the actual trial will be chosen. 
(Statistics on jury pool demographics 
sometimes are collected by jury commis
sioners' offices. Statistics on the demo
graphic characteristics of the community 
can be obtained from the Census Bureau 
and from local chambers of commerce .) 
If the anticipated jury pool contains a 
large proportion of blacks and Hispanics . 
for example, it makes little sense to re
cruit an all-white mock jury. Similarly 
one should not recruit a simulated jury of 
urban dwellers if the trial is to be held in 
a rural area. 

In general, it is best to use a mock jury 
made up of residents of the community 
where the actual trial is to be held , since 
they are most likely to embody the 
knowledge, experiences . prejudices, and 
other characteristics of the real jury. 

In a trial simulation, 
litigators stage a version 
of a trial before a 
selected group of spectators. 
They are the analogue of 
test-marketing campaigns 
that manufacturers conduct. 

When there is reason to fear that knowl
edge of the simulation could surface and 
be damaging, one might want to hold a 
simulation in another demographically 
matched community. 

If a long trial is anticipated, it is advis
able to overrepresent certain occupa
tional categories on the simulation jury
notably housewives without small chil
dren at home, retired people , and em
ployees of large organizations - in 
recognition of the near certainty that 
many working people will be excused 
from jury service in a long trial by the 
very nature of their employment. It also 
is desirable to choose at least some 
simulation jurors on the basis of " ideal 
juror profiles" that have been con
structed either through empirical re
search or through intuition and court
room experience. 

The question of how many mock jurors 
to use is primarily a financial one , for in 
most cases they will have to be paid for 
their time . Forty or 50 dollars per person 
for a full weekend day usually suffices, 
although this will vary from place to 
place. In general. a high offer is more 
likely than a low one to produce a good 
economic mix and a more representative 
jury. If finances are tight. it is usually 
possible with some diligence to recruit a 
volunteer jury, but this frequently results 
in a mock jury that is better educated , 
better informed, higher in income. and 
more liberal than the general population. 

Mock jury makeup 
In theory, the same group size that will 

deliberate in the actual trial is the optimal 
size to use at a simulation, since jury re
search has shown that different-sized 
juries tend to perform their jobs dif
ferently and sometimes reach different 
results. 

In practice, the party staging a simula
tion often is looking for information 
other than an actual prediction of the re
sult in a forthcoming case. Matching 
mock jury and trial jury sizes then be
comes less important, and maximizing 
the amount of information that comes 
out of the simulation takes precedence. 
Twelve to 15 is about the largest useful 
group size . A larger group tends to have 
an inhibiting effect on all but the most 
assertive of people, and one ends up 
seeing the reactions of only a few of the 
mock jurors. 

Finally, one has to decide on how 
many juries to use. There are many pos
sibilities-ranging from one jury to mul
tiple juries watching different presenta
tions on different occasions, with sub
sequent presentations altered on the 
basis of information gathered in response 
to each preceding presentation. Each 
method has its advantages and disad
vantages. The more elaborate the re
search design, the more factors can be 
controlled, and the more reliable the re
sults are likely to be. 

Before embarking on a complicated 
experimental design, however, it should 
be remembered that the time required to 
analyze the results grows in proportion 
to the complexity of the design, and 
overambitious designs can result in a 
flood of information and no time to 
analyze it before trial. 

Recruiting mock jurors 
The actual recruitment of the mock 

jurors can be done in a number of ways . 
A network of friends and business asso
ciates can be used to recruit the mock 
jury. A profile of a mock jury is drawn up 
to match the demographic characteristics 
of the community. Quotas for types of 
people - for example. so many 
minorities. so many men. so many Cath
olics. so many blue-collar workers. so 
many college-educated people-are set, 
and names of prospective mock jurors 
then can be collected by asking ac
quaintances whether they know people 
who fit into these categories. Network
ing can be continued until all the "slots" 
on the mock jury are filled . Although 
networking is the least expensive way to 
recruit a mock jury , it also is the most 
likely to result in an unrepresentative 
group . 

Courts generally will provide old jury 
lists from which panelists can be chosen 
and contacted about participating in a 
simulation. The jury lists themselves 
will represent the population demo
graphically. but whether a subgroup as 
small. as ten or 15 will be representative 
is not certain. Another problem inherent 
in using jury panel lists is that it pro-

duces a disproportionately large percen
tage of people who have served on a 
jury, and they may react somewhat dif
ferently to trials than first-time jurors . 

A mock jury can be recruited by ad
vertising in local publications . Interested 
readers are asked to call a telephone 
number. at which time they can be 
screened and selected along designated 
criteria . Care must be taken that the 
publications selected are read by a repre
sentative cross-section of the commu
nity. It would not make great sense, for 
instance, to advertise exclusively in the 
Wall Street Journal for a simulated jury 
in New York. Advertising also creates 
the possibility that the other side will 
learn of the simulation and gain some ad
vantage. 

Finally . the jury can be recruited 
through blind, random-digit telephone 
dialing. or by "piggybacking" onto 
existing polls. 

Staging the simulation 
The simulation should be held close 

enough to trial that discovery is com
pleted , the lawyers are well prepared, 
and the issues that will be presented at 
trial have become clear. At the same 
time it is essential that_ enough time re-

mains before trial to analyze the data 
from the simulation and to modify the 
presentation of the case. If possible , the 
simulation should be completed at least 
two weeks before the opening of the 
trial. 

If the issues in the case are firmed up 
early and the attorneys are prepared well 
in advance, the simulation can be con
ducted as long as several months before 
trial, and considerable benefit can be de
rived from analyzing the results of the 
simulation over a longer time. If more 
than one simulation is contemplated , 
they should be spaced to allow sufficient 
analysis. MCI's simulations were held on 
consecutive nights the week before trial, 
and Robert Hanley , MCI's lead counsel, 
has said that his side would have learned 
even more from them had there been 
more time between simulations to ana
lyze the results. 

Simulations can be staged almost any
where that can accommodate the attor
neys and simulated jurors and that pro
vides a comfortable room for the jurors' 
deliberations. Although mockjurors tend 
to take their roles very seriously, a 
courtroom setting lends additional sobri
ety to the event. Law school moot court
rooms , which may be rented on week-

August, 1983 • Volume 69 1075 



ends, make excellent sites. 
When th e mock jurors arrive for th <:: 

s imula tion. they should be asked to fill 
out a background questionnaire deta iling 
demographic characteristics and general 
a ttitudes that are deemed relevant to the 
case-for example. feelings about la rge 
corporations or belief in the pre sumption 
of innocence. These questionnai re s later 
are correlated with the mock jurors' 
votes in the case. 

The presenta tion of the simulation can 
take a variety of forms. depending on 
time a nd budget and the nature and com
plexity of the case. _Since both side s 
should be represented , it is necessa ry for 
an attorney for the party staging the 
simulation to present the adversary's 
case, and consequently some time must 
be spent looki ng very se rious ly at th e 
case from the adversary's point of view. 
Without thi s , the adversary's case 
cannot be pre se nted fairly , and the 
s imulat ion becomes a case of " garbage 
in-garbage out." Examination of the case 
through th e adve rsary's eyes is a n exer
cise that ma ny lawyers ra rely go 
through, but it is one that is extremely 
useful because it tends to pinpoint 
weaknesses in one's own case. 

Actor in a wheelchair 
Aside from this common feature. pres

entat ions can vary markedly in st ru cture 
and complexity. A scaled-down simula
tion can consist of as little as an opening 
statement, presentation of the evidence, 
a nd closing argument for each side. 
Elaborate simulations can include a 
mock voir dire, a robed judge who pre
s ides and makes evidentiary rulings, a nd 
the examination of actors, playing the 
pa rts of witnesses. who have memorized 
scripts based on deposition te stimony . 

In one case in which the plaintiff was a 
quadraplegic injured in an autombile ac
cident. a c lient considered it important to 
have an actor appear at the simulation in 
a wheelchair in order to stimulate the 
sympathy that the real plaintiff was likely 
to engender. If witness credibility is con
sidered importa nt , the client a nd key 
friendly witnesses can testify a t the 
simulation. The possibilities are myriad . 

The proceedings should be videotaped, 
preferably with two cameras. One cam
era records the presentations of the law
yers, which can be scrutinized for verbal 
a·nd nonverbal content by the lawyers 

1076 American Bar Association Journal 

and the jury consultants. Although it is 
so metimes pai nful to watch one's own 
performance. lawyers te nd to find this 
exe rcise very useful , and many routinely 
videotape and view th e ir opening and 
closing statements before going to trial. 

The value of filming the jurors· reac
tions with a second camera is that much 
of the information th a t lawyers com
munica te and jurors receive is nonver
bal. Information that is received nonver
bally frequently is difficult to describe 
with words. Jurors often will not be ab le 
to art iculate their reactions to the attor
neys· nonverbal messages, and the only 
way to analyze their reactions may be by 
visual observation. 

After the lawyers· presentations, jury 
instructions will be read. The instruc- · 
tions should resemble c losely those that 

A properly conducted 
simulation can test jury 
selection theories, indicate 
what evidence to stress, 
and reveal what arguments 
will convince a jury. 

are read at trial and can be varied to as
sess the effect that a change in certain 
key instructions might have on a jury's 
deliberations. A jury simul at ion a lso 
provides an opportunity to test the com
prehensi bility of proposed jury instruc
tions and can provide support for a mo
tion to the court to change the wording of 
confusing instructions. 

After the instruction s a re read, the 
jurors will fill out another qu·estionnaire, 
offering their conclusions on the facts at 
is sue. This questionnaire is si milar to a 
detailed special verdict form. The reason 
for hav ing the jurors re spond individu
ally is that some people tend to say very 
little in jury deliberations, and it is dif
ficult to know what they are thinking 
from observing deliberations a lone . This 
questionnaire also is the only opportu
nity to learn about the jurors· individual 

reactions before they are affected by the 
rest of the group. 

The jurors will then be sent out to de
liberate. Depending on the specifics of 
the case and exactly what information is 
desired from the simulation, they can 
either be given free rein or instructed to 
take up the iss ues in a certain order or in 
a particular fashion. The jurors can elect 
a foreperson or have one appointed for 
them. It is advisable that they begin the 
deliberations by going around the table 
with each person giving his or her pre
liminary opinion. Although many juries 
do this on their own, this request ensures 
that each panelist' s views will be aired at 
least once and allows the viewer to get a 
better grasp of the way in which the 
jurors influence one another's opinions. 

The deliberation process should be ob
served on a video monitor or preferably 
through a one-way mirror and simulta
neous ly videotaped for later a nalysi s. 
This analysi s generally produces the 
most valuable information that comes 
from a simulation . 

What can be learned? 
A properly conducted simulation can 

produce several kinds of valuable infor
mation . 

• If a mock jury has been recruited on 
the basis of preliminary theorie s about 
jury se lection criteria, a simulation can 
test those theories. In a recent case my 
clients and I hypothesized that both the 
law and facts, a lthough extremely com
plicated , were on our side and that better 
educated jurors would be more likely to 
analyze the case in our favor. The delib
erations a t the simulation supported this 
view. Tf:ie people who voted in favor of 
the other side inva ri ably did not under
stand either the chain of events or the 
judge's inst ructions. On the basis of thi s 
simulation, we decided that education 
(as indica tive of analytical ability) was 
our single most important selection crite
rion. 

• Simulations can help lawyers under
stand what pieces of evidence to stress. 
They reveal something about what jurors 
pay attention to , what it is about each 
side's case tha t they find convincing or 
confusing , a nd what pieces of evidence 
they use in reac hing their conclusions 
and in arguing with those jurors who di s
agree. Pieces of evidence thought by 
lawyers to be inconsequential sometimes 

can turn out to be of monumental im
portance to a jury. 

• Simulations can teach lawyers what 
arguments they must make to convince a 
jury. When M_Cl's lawyers presented 
their antitrust case aga inst A.T.&T. at 
the first in a series of simulated trials , 
they were surprised to lea rn that the jury 
was reluctant to follow an F.C.C. rule 
requiring A.T.&T. to make connections 
to its local telephone lines available to 
long distance rival MCI at reasonable 
terms. 

According to Robert Hanley, MCI's 
lead counsel in the case, this reluctance 
was caused by confusion as to why 
A.T.&T. should be required to share its 
lines with a competitor. At subsequent 
simulations and at the trial Hanley care
fully explained to the juries the rationale 
for the F.C.C. rule-that Chicago's re
fusal to a llow its streets to be torn up to 
accommodate the installation of new 
telephone lines gave A.T.&T. a de facto 
monopoly on the ownership of local 
lines; in return for thi s de facto monop
oly, A.T.&T. was required to allow its 
competitors to hook up with the Bell 
system. Once a reasonable rationale for 
the F.C.C. rule had been given to the 

jurors, the rule ceased to be an issue. 
• Simulations can give lawyers direc

tion as to how arguments should be 
structured and presented . 

• Simulations can give lawyers feed
bac k on their own performance , reveal
ing weaknesses in their arguments and 
bad habits in their visual presenta tions . 
Simulations also can help lawyers assess 
the effectiveness and credibility of their 
witnesses, indicating that a given witness . 
should not be used or needs to change hi s 
testimony to be credible. 

• Simulations can aid the development 
of a sound settlement strategy by indi
cating how likely a litigant is to win or 
lose a trial and how large damages are 
likel y to be if the plaintiff prevails . In one 
case we handled , extremely negative 
mock juror reactions to our client's be
havior caused the client to settle a case 
that the lawyers had been trying to con
vince management to settle for years. 

A wealth of information 
Although the results of a tria l simula

tion possess some inherent uncertainty , 
when properly used a simulation can 
provide a lawyer with a wealth of infor
mation about how to present a case and 

' 
. . 

. 

about what juror reactions should be an
ticipate·d . While thi s information cannot 
guarantee a favorable result, it can pre
vent defeats caused by ignorance of the 
ways in which community members re
spond to the lega l and factual issues in a 
case. 

As one jury consultant put it, "There 
isn't a company in America tha t would 
even consider putting a product on the 
market without first spending a tremen
dous amount of time and money on test
ing, and yet lawyers walk into court
rooms every day without even the 
slightest notion of how a jury is going to 
view what they have to say." Trial 
simulations can help lawyers anticipate 
the likely jury response to alternative 
ways of presenting cases. and by helping 
them modify their cases, increase their 
chances for favorable verdicts. 
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